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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

x
MARY K. JONES, Individually and on Behalf :
of All Others Similarly Situated,
:
:
Plaintiff
:
:
vs.
:
:
PFIZER INC., et al.,
:
:
Defendants.
:
x
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Civil Action No. 1:10-cv-03864-AKH
CLASS ACTION
PLAINTIFFS’ OPPOSITION TO
DEFENDANTS’ MOTION IN LIMINE
NO. 14 TO EXCLUDE EVIDENCE AND
ARGUMENT OF DEFENDANTS’
FINANCES
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I.

INTRODUCTION
Defendants move to exclude evidence and argument concerning the Individual Defendants’

compensation or wealth and Pfizer’s financial resources or size, claiming that these topics are
irrelevant and unfairly prejudicial to defendants.
Defendants are wrong. Evidence concerning the Individual Defendants’ compensation is
relevant to their motive and bias. Moreover, their compensation was tied to Pfizer’s stock price,
which plaintiffs allege was inflated as a result of the fraud alleged here. Indeed, the Individual
Defendants have effectively conceded that evidence of compensation and stock sales are probative of
scienter by acknowledging here that “compensation could provide a motive to commit fraud” and by
arguing in their summary judgment motions that evidence of compensation and stock sales in this
case are inconsistent with a motive to engage in the alleged fraud. In addition, evidence concerning
Pfizer’s finances is relevant because a jury should determine whether the alleged fraud was material
under §10(b)/Rule 10b-5 and in order to do so, the jury must consider evidence regarding the
Company’s revenues and profits for context.
Defendants’ concern regarding juror prejudice against large corporations and the wealthy is
overblown. Any potential jury bias or confusion as to the relevance of evidence concerning the
Individual Defendants’ compensation and Pfizer’s financial resources or size may be addressed
through limiting instructions and/or restrictions confining plaintiffs’ use of and reference to such
evidence. Accordingly, plaintiffs should be permitted to introduce evidence relating to the
Individual Defendants’ compensation and Pfizer’s financial resources or size.
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II.

EVIDENCE AND ARGUMENT CONCERNING DEFENDANTS’
FINANCES IS RELEVANT
A.

The Individual Defendants’ Compensation Is Relevant to Their
Motive to Engage in the Alleged Fraud and Their Bias

Defendants claim that compensation is not relevant to any issue in the case. Dkt. 380 at 2.
However, the law in this circuit is clear that evidence of compensation is probative of defendants’
motive to engage in wrongdoing. United States v. Quattrone, 441 F.3d 153, 187 (2d Cir. 2006)
(“evidence of Quattrone’s compensation for 1999 and 2000 was relevant to Quattrone’s motive to
protect his reputation and that of CSFB’s Tech group”); United States v. Kaiser, 609 F.3d 556, 561
(2d Cir. 2010) (“USF executives, including Kaiser, only received bonuses when USF met these
targets, providing a powerful motive for Kaiser to inflate USF’s PA income”).1 Of particular
relevance is the Second Circuit’s affirmation in Quattrone of a district court’s decision to admit
evidence of compensation offered by the prosecution to help establish motive over defendant’s claim
of “class-based bias.” 441 F.3d at 187. The Quattrone Court found that “the district court acted
within the scope of its discretion in finding the evidence relevant and consistent with Rule 403.” Id.
Defendants’ arguments are principally based on cases discussing the standards for pleading a
case of securities fraud, and the role that compensation has in supporting the required “strong
inference of scienter” at that stage. E.g. ECA & Local 134 IBEW Joint Pension Trust of Chi. v. JP
Morgan Chase Co., 553 F.3d 187, 198 (2d Cir. 2009); Rombach v. Chang, 355 F.3d 164, 177 (2d
1

See also United States v. Ferguson, No. 06-cr-137, 2007 U.S. Dist. LEXIS 87842, at *5 (D.
Conn. Nov. 30, 2007) (“The evidence concerning Milton’s deferred compensation plan, however, is
relevant to proving motive, because AIG’s performance affected Milton’s benefits under the plan.
Evidence that links a defendant’s financial compensation to his possible motives for participating in
an alleged fraud is relevant to proving the fraud.”); United States v. Schnabel, 939 F.2d 197, 202 (4th
Cir. 1991) (“evidence of [defendant’s] substantial monetary stake in the company’s continued
operations” was relevant to proving that he “acted with specific intent to deceive”); United States v.
Logan, 250 F.3d 350, 369 (6th Cir. 2001) (“the income evidence was relevant to demonstrate that
financial gain was the motive for the crimes charged”).
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Cir. 2004); Kalnit v. Eichler, 264 F.3d 131, 140-41 (2d Cir. 2001). Those cases are irrelevant to the
question of the role that such evidence has in proving a fraud claim. Allegations related to a
defendants’ compensation may, in isolation, be insufficient to establish a strong inference at the
pleading stage, however that motion to dismiss concept does not mean that such evidence cannot be
considered by the jury at trial. To the contrary, the jury must be permitted to weigh the evidence of
defendants’ compensation together with all of the other evidence to determine whether defendants
knowingly or recklessly disregarded the misleading nature of the information they were providing to
investors because “motive can be a relevant consideration, and personal financial gain may weigh
heavily in favor of a scienter inference.” E.g., Tellabs Inc. v. Makor Issues & Rights, Ltd., 551 U.S.
308, 325-26 (2007).2
Here, the Individual Defendants have effectively conceded that evidence of compensation
and stock sales could be probative of scienter by acknowledging that “compensation could provide a
motive to commit fraud” and arguing in their summary judgment motions that evidence of

2

Nor do the cases defendants cite which discuss the standard for proof at trial support their
position because the low probative value of the excluded evidence in those cases was outweighed by
the high potential for prejudice. See, e.g., Abu Dhabi Commercial Bank v. Morgan Stanley & Co.,
No. 08 Civ. 7508 (SAS), 2013 U.S. Dist. LEXIS 38787, at *32 (S.D.N.Y. Mar. 20, 2013)
(“generalized evidence of defendants’ profits” was remotely relevant and thus not permitted, but
“[e]vidence of how the fees and incentives for the [structure at issue] differed from fees for ratings of
other structures [was] relevant because one of plaintiffs’ arguments is that the fee structure was a
motivating factor in the alleged fraud”) (emphasis added); In re September 11 Litig., No. 21 MC 97
(AKH), 2007 U.S. Dist. LEXIS 76988, at *12-*13 (S.D.N.Y. Oct. 17, 2007) (“Plaintiffs are free to
testify about the matters they viewed or learned from whatever source, including their reactions
when they saw or heard about the items of extrinsic evidence” but the “extrinsic evidence themselves
and the testimony of others are inadmissible”); United States v. Reyes, No. 3:06-cr-00556 CRB, Hr’g
Tr. at 78:21-86:25, 91:7-8 (N.D. Cal. Feb. 16, 2010) (excluding compensation evidence that was
“too tangential”) (Declaration of Ivy Ngo in Support of Plaintiffs’ Opposition to Defendants’ Motion
in Limine No. 14 to Exclude Evidence and Argument of Defendants’ Finances (“Ngo Decl.”), Ex. 1);
Sekuk Global Enters. v. Apollo Grp., Inc., No. 2:04-cv-02147, Minute Entry at 2 (D. Ariz. Nov. 5,
2007) (excluding evidence of wealth, salary and benefits because “the prejudice effect outweighs the
probative value” of such evidence) (Ngo Decl., Ex. 2).
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compensation and stock sales in this case are inconsistent with a motive to engage in the alleged
fraud. See Dkt. 380 at 3 (“part of the Individual Defendants’ compensation was based on Pfizer’s
financial performance”) and (“compensation awarded in 2006 . . . was tied to Pfizer’s and the
individuals’ performance in 2005”); Dkt. 269 at 14; Dkt. 253 at 27 n.21; Dkt. 263 at 22; Dkt. 264 at
10 n.32; Dkt. 274 at 20. Moreover, it is undisputed that Pfizer’s executive compensation was
directly tied to the performance of the Company and its stock price,3 thereby providing substantial
financial incentive for each of the Individual Defendants to engage in the misconduct alleged here.
Pfizer’s compensation plans provided defendants with a motive to overstate the Company’s
performance and stock price and ignore conditions that would decrease its growth, including the
prevention or cessation of off-label promotion of its drug products. Defendants acknowledge that
revenue from sales of Lyrica, Geodon and Zyvox are relevant to Pfizer’s financial performance, but
falsely claim that there is no evidence regarding how much of the Company’s revenue was tied to
off-label prescriptions or promotion. Dkt. 380 at 3. Yet such a calculation was made as to Bextra as
part of Pfizer’s $2.3 billion settlement with the government. Plaintiffs will also present the
testimony of Dr. Meredith Rosenthal which will prove the Company’s revenue from the off-label
promotion of Bextra, Geodon, Lyrica and Zyvox. See Ngo Decl., Ex. 7 at 7:19-11:5 (calculating that
the illegal off-label promotion of Bextra resulted in $664 million in sales); id., Ex. 8 at 40, Table 2
3

E.g., Ngo Decl., Ex. 3 [2006 Proxy] at 50-51 (“a significant portion of compensation
opportunity will be directly related to Company stock performance and other factors that directly and
indirectly influence shareholder value”) and (“executive compensation is tied directly to the
performance of the Company”); Ngo Decl., Ex. 4 at 42-43 (same); Ngo Decl., Ex. 5 at 36, 38 (“A
significant portion of each Named Executive Officer’s total compensation opportunity is directly
related to Pfizer’s stock price performance”) and (the executive “compensation package [is]
designed to reward individual performance based on Pfizer’s short-term and long-term
performance”); Ngo Decl., Ex. 6 at 42 (“Pfizer’s compensation philosophy . . . is designed to align
executive officers’ compensation with Pfizer’s short-term and long-term performance. A significant
portion of each Named Executive Officer’s total compensation opportunity is directly related to
Pfizer’s stock price performance”).
-4-
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(Bextra off-label promotion resulted in $1.5 billion in revenue), 51, Table 4 (Geodon off-label
promotion resulted in $715 million in revenue), 60, Table 6 (Lyrica off-label promotion resulted in
$760 million in revenue), 72, Table 7 (Zyvox off-label promotion resulted in $647 million in
revenue). Defendants further erroneously imply that the Company’s 2005 performance is irrelevant
because it was before the Class Period – purposefully ignoring the fact that the false and misleading
statements alleged in this case begin with Pfizer’s 2005 financial results, which were announced on
January 19, 2006. See Dkt. 304, Attachment 1, FMS Nos. 1-3.
Under Pfizer’s executive compensation plan, defendants received incentive compensation
according to their success at achieving financial objectives for the Company, including its reported
revenue, earnings per share and cash flow. See Ngo Decl., Ex. 4 at 45; id., Ex. 5 at 40; id., Ex. 6 at
48. Throughout the Class Period, defendants received substantial monetary rewards for maintaining
the Company’s revenue growth by any means possible, including the off-label promotion of Bextra,
Geodon, Lyrica and Zyvox which was concealed from investors.4 Whether a jury finds this evidence
consistent or inconsistent with a motive to engage in the alleged fraud, such evidence is clearly
probative of the issue. United States v. Peters, 53 F. App’x 5, 10 (2d Cir. 2013) (summary order)
(“some evidence of the defendant’s wealth was relevant to the question of motive”).5 The jury

4

Defendants received over $92 million in compensation during the Class Period. In particular,
the value of Kindler’s total compensation from 2006 through 2008 was $33 million, D’Amelio’s
compensation from 2007 through 2008 was $14.6 million, Levin’s compensation from 2006 through
2007 was $9.8 million, Read’s compensation from 2006 through 2008 was $15.7 million and
McKinnell’s 2006 compensation (despite only performing his CEO duties from 1/06 to 7/06) was
$19.4 million. See Ngo Decl., Exs. 4 at 54, 56; 5 at 54-55; 6 at 62-63.
5

None of the cases referenced by defendants support their argument that evidence of wealth is
generally inadmissible in trial; nor do they raise any concern that a limiting instruction or restriction
would not address. Dkt. 380 at 1; Koufakis v. Carvel, 425 F.2d 892, 902 (2d Cir. 1970)
(disapproving of remarks “suggesting that the defendant should respond in damages because he is
rich and the plaintiff is poor”); United States v. Stahl, 616 F.2d 30, 32-33 (2d Cir. 1980) (reversing
conviction in light of the “the prosecutor’s trial strategy . . . that obviously included a persistent
-5-
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should therefore not be precluded from considering the details of these executive compensation
plans, and the rewards that defendants achieved under them, in its assessment of the proof of scienter
at trial. Tellabs, 551 U.S. at 325-26.
Furthermore, plaintiffs are entitled to cross-examine defendants regarding their motive –
particularly as it relates to their compensation and wealth. Davis v. Alaska, 415 U.S. 308, 316
(1974) (“the exposure of a witness’ motivation in testifying is a proper and important function” of
cross-examination). The Supreme Court has made clear that “[p]roof of bias is almost always
relevant because the jury, as finder of fact and weigher of credibility, has historically been entitled to
assess all evidence which might bear on the accuracy and truth of a witness’ testimony.” United
States v. Abel, 469 U.S. 45, 52 (1984); see also United States v. Friedman, 854 F.2d 535, 567 (2d
Cir. 1988) (“‘the credibility of the compensated witness . . . is for a properly instructed jury to
determine’”) (citation omitted). Accordingly, defendants’ motion in limine to preclude evidence
relating to the Individual Defendants’ compensation and wealth should be denied.
B.

Pfizer’s Finances Are Relevant to the Jury’s Determination of the
Materiality of the Alleged Fraud

Next, defendants argue that evidence concerning Pfizer’s finances is just as irrelevant as
evidence concerning the Individual Defendants’ compensation. Dkt. 380 at 4. As in any
§10(b)/Rule 10b-5 action, however, plaintiffs must demonstrate materiality to the jury at trial in
order for defendants to be held liable. See, e.g., Dura Pharms., Inc. v. Broudo, 544 U.S. 336, 341-42
(2005). A statement “‘is material if there is a substantial likelihood that a reasonable shareholder

appeal to class prejudice” through references to defendant’s wealth); Tyco Int’l Ltd. v. Walsh, No. 02
Civ. 4633 (DLC), 2010 U.S. Dist. LEXIS 79019, at *1 (S.D.N.Y. July 30, 2010) (“defendant’s net
worth is only relevant if there is a finding that punitive damages should be awarded”). Moreover,
plaintiffs are not seeking to introduce evidence as to defendants’ wealth generally, but rather, their
compensation as it relates to Pfizer during the Class Period.
-6991558_1
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would consider it important in deciding’” whether or not to buy or sell that security. See, e.g., Basic
Inc. v. Levinson, 485 U.S. 224, 231-32 (1988) (citation omitted). In this case, in order for a jury to
determine the materiality of a reserve related to the government investigation into Pfizer’s
promotional practices, the jury must consider the amount of the reserve in the context of the
Company’s revenues and profits. As such, defendants’ attempt to preclude evidence concerning
Pfizer’s finances is tantamount to an improper attempt to prevent plaintiffs from presenting part of
their proof of materiality.
III.

THE PROBATIVE VALUE OF EVIDENCE AND ARGUMENT
CONCERNING THE INDIVIDUAL DEFENDANTS’ COMPENSATION
AND PFIZER’S FINANCIAL RESOURCES OR SIZE OUTWEIGHS ANY
POSSIBLE PREJUDICE
Defendants exaggerate the possible peril of class or juror prejudice should evidence and

references concerning defendants’ finances not be precluded. Dkt. 380 at 1, 4-5. As the Second
Circuit instructed in Quattrone, “[w]hile evidence of compensation, wealth, or lack thereof can
unduly prejudice jury deliberations, that evidence may be admitted where other safeguards are
employed such as limiting instructions or restrictions confining the government’s references to that
wealth.” 441 F.3d at 187. Thus any potential jury bias or confusion as to the relevance of evidence
concerning the Individual Defendants’ compensation and Pfizer’s financial resources or size as
raised by defendants in their brief and in the caselaw they cite, may easily be addressed through
limiting instructions or restrictions confining plaintiffs’ use of and reference to such evidence.6 And
unlike the plaintiff in Loussier v. Universal Music Grp., Inc., No. 02 Civ. 2447 (KMW), 2005 U.S.
Dist. LEXIS 37545 (S.D.N.Y. July 14, 2005), plaintiffs here have shown “how evidence of the
6

The cases defendants cite thus do not compel a different result. Dkt. 380 at 4; TXO Prod.
Corp. v. Alliance Res. Corp., 509 U.S. 443, 492 (1993); Garcia v. Sam Tanksley Trucking, Inc., 708
F.2d 519, 532 (10th Cir. 1983); Cleveland v. Peter Kiewit Sons’ Co., 624 F.2d 749, 752 (6th Cir.
1980); Draper v. Airco, Inc., 580 F.2d 91, 95 (3d Cir. 1978).
-7991558_1
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individual Defendants’ wealth, financial condition, and unrelated revenues is relevant to . . . the
liability.” Id. at *6-*7. Accordingly, plaintiffs should be permitted to introduce evidence and/or
make arguments to the jury relating to the Individual Defendants’ compensation and Pfizer’s
financial resources or size.
IV.

CONCLUSION
For the aforementioned reasons, defendants’ motion to exclude evidence and argument

concerning the Individual Defendants’ compensation and Pfizer’s finances and financial resources
should be denied.
DATED: December 22, 2014
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