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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
MARY K. JONES, Individually and on Behalf
of All Others Similarly Situated,

Civil Action No. l:10-cv-03864-AKH
Hon.'Alvin K. Hellerstein

Plaintiff,
ORAL ARGUMENT REQUESTED

v.
PFIZER INC., etal.,
Defendants.

MEMORANDUM OF LAW OF DEE MAHONEY
IN SUPPORT OF MOTION TO OUASH PLAINTIFF'S TRIAL SUBPOENA
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Third-party witness Dee Mahoney respectfully moves this Court pursuant to Rule 45(d)
of the Federal Rules of Civil Procedure to quash a subpoena commanding her to provide
testimony at the Daniel Patrick Moynihan United States Courthouse on the ground that the
subpoena purports to require her to comply beyond the applicable geographical limits specified
byRule45(c).
Ms. Mahoney resides in Bethesda, Maryland and runs a consulting practice from her
home. Declaration of Dee Mahoney, dated January 23,2015 at U 5 ^Mahoney Dec/.") Ms.
Mahoney's only business-related contact within the geographical limitations of Rule 45 is: (1)
the establishment in 2010 of a New Jersey LLC with her business partner - which entity is not
the subject of a subpoena hi this action; (2) telephone, electronic and occasional in-person
meetings with her business partner who works from her home in New Jersey; and (3) telephone,
electronic and occasional in-person meetings to pitch new business or provide services to clients.
In 2014, the above categories of in-person meetings totaled nine days but only two of those days
involved in-person work for paying clients. Mahoney Decl. at ]f 5-7. In 2015, Ms. Mahoney has
had no in-person contact within the geographical limitations of Rule 45. Mahoney Decl. at f 6-7.
As set forth below, the few business transactions she personally conducted in the area are legally
insufficient to meet the requirements of Rule 45.

ARGUMENT
Rule 45(c)(l) places familiar limits on how far a third party witness may be forced to
travel to give testimony at a trial:
A subpoena may command a person to attend a trial, hearing, or deposition only as
follows:
(A) within 100 miles of where the person resides, is employed, or regularly
transacts business in person; or
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(B) within the state where the person resides, is employed, or regularly transacts
business in person, if the person
(i) is a party or a party's officer; or
(ii) is commanded to attend a trial and would not incur substantial
expense.
Fed. R. Civ. P. 45(c)(l) (2014). Rule 45(d) directs that courts must quash a subpoena that
transgresses these limits:
On timely motion, the court for the district where compliance is required must quash or

modify a subpoena that:
* **
(ii) requires a person to comply beyond the geographical limits specified in Rule
45(c);
* * *; or
(iv) subjects a person to undue burden.
Fed. R. Civ. P. 45(d)(3)(A) (2014).
Ms. Mahoney has lived outside the geographical limit of Rule 45 since 2010 and
maintains an LLC in New Jersey, her business partner's home state for the purpose of organizing
her consulting business. If counsel had sought to serve legal process on DMH BioPharm
Advisors, LLC, there are mechanisms in place for such service in New Jersey where it is
registered. However, Ms. Mahoney's company is not a party to or witness in mis action. The
New Jersey registration of this entity which has a legal identity separate from Ms. Mahoney does
not mean that Ms. Mahoney, as its principal, is physically present within the geographical limit
of Rule 45. See, e.g.. In re Microsoft 428 F. Supp. 2d 188,193 (S.D.N.Y. 2006) (Dutch national
did not reside in the Southern District for purposes of § 1782 where he was a partner at Cleary,
Gottlieb and a member of the New York bar but resided in Brussels and worked full time at
Cleary, Gottlieb's Brussels office).
Moreover, the fact that Ms. Mahoney may communicate via telephone or Internet into the
geographically-defined area while providing services to clients is also irrelevant. "Rule
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45(c)(3)(A)(ii) specifies that one must be doing business 'in person' in a given location.
Therefore, business transactions [the witness] conducted via telephone, email and fax between
England, where his office is located, and New York does not demonstrate that New York is a
place where he regularly transacts business." M'Bave v. N.J. Sports Prod.. 246 F.R.D. 205,207
(S.D.N.Y. 2007) (Chin, J.); see also Dietz v. Spangenberg. No. 11-2600-cv, 2014 WL 537753, at
*4 (D. Minn. Feb. 11,2014) (witness who "transacts all business by telephone" with client based
in district is not employed there nor regularly transacts business there).
Most significantly, Ms. Mahoney personally visited the applicable area for work with
clients who had retained her services for only two days in 2014. Two days in thirteen months is
insufficient in-person contact to meet the test The result would be no different if the additional
seven days she spent here in 2014 - in meetings with her partner or with prospective clients were counted in the total. In M'Bave. Judge Chin found that "[t]raveling to an area within a 100mile radius for fourteen to eighteen days [on five different occasions] in two years is insufficient
to render a person amenable to a subpoena." 246 F.R.D. at 208; see also Dietz. 2014 WL
537753, at *5 (witness who spent two business trips in district lasting less than 24 hours and a
third that lasted two days did not regularly transact business in district); Bostian v. Suhor Indus..
Inc.. No. 07-151-cr, 2007 WL 3005177, at *1 (N.D. Okla. Oct 12,2007) (two visits per year for
previous four years are "infrequent" and "do not qualify as regularly transacting business"); Inre
Application for Order Quashing Deposition Subpoenas, dated July 16.2002. No. M8-85,2002
WL 1870084, *2-3 (S.D.N.Y. Aug. 14,2002) (Lynch, J.) (finding it "perfectly clear" that
Japanese national did not "regularly transact[ ] business in person" in New York when he had
visited employer's New York office four times within the previous five years); Regents of Univ.
of California v.Kohne. 166 F.R.D. 463,465 (S.D. Cal. 1996) ("'regularly' does not mean ten
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times in seven years"). Courts have instead required far more substantial and frequent visits
before finding that an individual has regularly transacted business in person. Cf. Halliburton
Energy Servs.. Inc. v. M-I. LLC. No. H06MC00053,2006 WL 2663948, at *2 (S.D. Tex. Sept.
15,2006) ("ten-year average of forty days each year" constitutes regular transaction of business
in person). Under all applicable precedent, Ms. Mahoney's in person paid engagements for two
days in 2014 are insufficient to meet this threshold.
In addition, Ms. Mahoney has already travelled to New York City and given an extensive
video deposition in this matter to plaintiffs on July 19,2013. Mahoney Decl. at ^ 1. Neither she
nor any of the parties should have expected that she would or could be called to testify at trial.
In fact, the parties have already designated those portions of her testimony, which they wish to
introduce at trial. Accordingly, quashing the subpoena results in no prejudice to any of the
parties seeking to present her testimony.
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CONCLUSION
For the foregoing reasons, Dee Mahoney respectfully requests that the Court grant her
motion to quash Plaintiffs subpoena, dated December 30,2014.

Dated: January 24,2015

LAW OFFICES OF CYNTHIA M. MONACO

Cynthia M. Monaco
551 5th Avenue, 31st Floor
New York, NY 10176
(212) 390-0910

cmonaco@cynthiamonacolaw.com
THE LAW OFFICE OF KEIR N. DOUGALL, P.C.

KeirN.Dougalk
140 Broadway, 46th Floor
New York, NY 10005
(212)858-7576

kdougall@dougallpc.com
Counsel for Dee Mahoney

Case 1:10-cv-03864-AKH Document 455 Filed 01/24/15 Page 7 of 7

CERTIFICATE OF SERVICE
I hereby certify that on January 24, 2015,1 caused the foregoing to be electronically filed
with the Clerk of the Court using the CM/ECF system and thereby served to all parties of record.

Keir N. Dougaf
The Law Office of Keir N. Dougall, P.C.
140 Broadway, 46th Floor
New York, NY 10005
(212)858-7576
kdougall@dougallpc.com

Regan Karstrand
From:
Sent:
To:
Subject:

NYSD_ECF_Pool@nysd.uscourts.gov
Saturday, January 24, 2015 3:41 PM
CourtMail@nysd.uscourts.gov
Activity in Case 1:10-cv-03864-AKH Jones et al v. Pfizer, Inc. et al Motion to Quash

This is an automatic e-mail message generated by the CM/ECF system. Please DO NOT RESPOND to
this e-mail because the mail box is unattended.
***NOTE TO PUBLIC ACCESS USERS*** Judicial Conference of the United States policy permits
attorneys of record and parties in a case (including pro se litigants) to receive one free electronic copy of
all documents filed electronically, if receipt is required by law or directed by the filer. PACER access fees
apply to all other users. To avoid later charges, download a copy of each document during this first
viewing. However, if the referenced document is a transcript, the free copy and 30 page limit do not
apply.
U.S. District Court
Southern District of New York
Notice of Electronic Filing
The following transaction was entered by Dougall, Keir on 1/24/2015 at 3:40 PM EST and filed on 1/24/2015
Jones et al v. Pfizer, Inc. et al
Case Name:
1:10-cv-03864-AKH
Case Number:
Dee Mahoney
Filer:
Document Number: 455
Docket Text:
MOTION to Quash Plaintiff's Trial Subpoena of Dee Mahoney - Memorandum of Law in Support
of Docket Entry 453. Document filed by Dee Mahoney.(Dougall, Keir)

1:10-cv-03864-AKH Notice has been electronically mailed to:
Alexander C Drylewski

alexander.drylewski@skadden.com

Amanda M. MacDonald

amacdonald@wc.com

Brant Duncan Kuehn
Charles S. Duggan

brantkuehn@quinnemanuel.com
charles.duggan@dpw.com, ecf.ct.papers@davispolk.com

Cynthia Margaret Monaco
Daniel Prugh Roeser

cmonaco@cynthiamonacolaw.com, cmmonaco@gmail.com

droeser@goodwinprocter.com

Danielle Suzanne Myers

dmyers@rgrdlaw.com
1

Darren J. Robbins

e_file_sd@rgrdlaw.com

David Avi Rosenfeld

drosenfeld@rgrdlaw.com, e_file_ny@rgrdlaw.com, e_file_sd@rgrdlaw.com

Donald Alan Migliori

dmigliori@motleyrice.com

Eugene Mikolajczyk
Gary John Hacker

genem@rgrdlaw.com
ghacker@skadden.com

George Anthony Borden

gborden@wc.com

Hamilton Philip Lindley

hlindley@deanslyons.com

Henry Rosen

henryr@rgrdlaw.com, dianah@rgrdlaw.com

Howard E. Heiss
Ivy T. Ngo

hheiss@omm.com, #nymanagingattorney@omm.com

ingo@rgrdlaw.com, e_file_sd@rgrdlaw.com

James M. Hughes jhughes@motleyrice.com, erichards@motleyrice.com, kweil@motleyrice.com,
kweil@pacernotice.com, mgruetzmacher@motleyrice.com
James P. Rouhandeh
James R. Harper
Jason A. Forge
Jay B. Kasner

james.rouhandeh@dpw.com, ecf.ct.papers@davispolk.com

coljamesrharper@me.com
jforge@rgrdlaw.com, e_file_SD@rgrdlaw.com, tholindrake@rgrdlaw.com
jkasner@skadden.com

Jennifer Lynn Spaziano

jen.spaziano@skadden.com

Joe Kendall administrator@kendalllawgroup.com, hlindley@kendalllawgroup.com,
jkendall@kendalllawgroup.com
John K. Villa
Joseph F. Rice

jvilla@wc.com
jrice@motleyrice.com

Joseph G. Petrosinelli

jpetrosinelli@wc.com

Juliana Newcomb Murray juliana.murray@davispolk.com, ecf.ct.papers@davispolk.com,
lisa.hirakawa@davispolk.com
Keir Nicholas Dougall

kdougall@dougallpc.com

Kevin Anthony Burke

kaburke@sidley.com, efilingnotice@sidley.com, nyefiling@sidley.com

Lauren Kristina Collogan

lcollogan@wc.com
2

Leigh R. Lasky
Lori McGill

lasky@laskyrifkind.com

lorialvinomcgill@quinnemanuel.com

Matthew Melamed

mmelamed@rgrdlaw.com

Meghan K. Spillane mspillane@goodwinprocter.com, sewald@goodwinprocter.com,
ttam@goodwinprocter.com
Michael Barry Carlinsky michaelcarlinsky@quinnemanuel.com, brantkuehn@quinnemanuel.com,
jomairecrawford@quinnemanuel.com
Michael Joseph Dowd
tome@rgrdlaw.com

miked@rgrdlaw.com, debg@rgrdlaw.com, e_file_sd@rgrdlaw.com,

Michael Scott Bailey

michael.bailey@skadden.com

Mitchell M.Z. Twersky

mtwersky@aftlaw.com

Patrick Daniel Curran
Paul T. Hourihan

patrickcurran@quinnemanuel.com, justinemanzano@quinnemanuel.com

phourihan@wc.com

Richard Mark Strassberg
Ross Bradley Galin
Ryan A. Llorens

rgalin@omm.com, lisachen@omm.com, mochoa@omm.com, neverhart@omm.com
ryanl@rgrdlaw.com, kirstenb@rgrdlaw.com, nbear@rgrdlaw.com

Samuel Howard Rudman
mblasy@rgrdlaw.com
Scott D. Musoff
Seema Mittal

rstrassberg@goodwinprocter.com, nymanagingclerk@goodwinprocter.com

srudman@rgrdlaw.com, e_file_ny@rgrdlaw.com, e_file_sd@rgrdlaw.com,

smusoff@skadden.com
smittal@wc.com

Sheila L. Birnbaum
Sidney Bashago

sheilabirnbaum@quinnemanuel.com

sidney.bashago@dpw.com, ecf.ct.papers@davispolk.com, jennifer.kan@davispolk.com

Steven M.. Farina

sfarina@wc.com

Stuart Michael Sarnoff
Trig Randall Smith

trigs@rgrdlaw.com, e_file_sd@rgrdlaw.com, nhorstman@rgrdlaw.com

William E. Schurmann
William H. Narwold

ssarnoff@omm.com

wschurmann@wc.com
bnarwold@motleyrice.com, ajanelle@motleyrice.com, vlepine@motleyrice.com
3

Willow E. Radcliffe

willowr@rgrdlaw.com, ptiffith@rgrdlaw.com

1:10-cv-03864-AKH Notice has been delivered by other means to:
Catherine J. Kowalewski
Robbins Geller Rudman & Dowd LLP (San Diego)
655 West Broadway
Suite 1900
San Diego, CA 92101
Daniel E. Hill
Kendall Law Group, LLP
3232 McKinney Avenue
Suite 700
Dallas, TX 75204
David C. Walton
Robbins Geller Rudman & Dowd LLP (SANDIEGO)
655 West Broadway
Suite 1900
San Diego, CA 92101
Jamie J. McKey
Kendall Law Group, LLP
3232 McKinney Avenue
Suite 700
Dallas, TX 75204
The following document(s) are associated with this transaction:
Document description:Main Document
Original filename:n/a
Electronic document Stamp:
[STAMP dcecfStamp_ID=1008691343 [Date=1/24/2015] [FileNumber=141719730] [b1005623fd4898777d871afbb57a3b786bb740dc62acad7d4cb3e505bd5149935b
b16e4adca387d880e79513c12583da9d655aa1814d2af7aadca3e4d2ffa468]]

4

